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Poar 38ir:

fee of phyute&tn other
than county heslth offilcer
B ¢alied By sheriff to

(ttend prisonier in eounty
Jasl,

18, 1941, request
fellowing questiocfist

he gounty liasble for the fee of @
glan, Sther than the County Hesalth Officer,

. has boen dallied by the Sheriff teo attend
gprisaner confined in the county

ol Z and 4427, of Verson's Annotated Civil
Stetutes, roa& a8 folluwat

“Artiole 4428, The oommiseioners’ ococurt by ¢
aajority vote in esch organired county shsll bien
rielly sppoint a proper person for the office of
aounty heslth officer for his sounty, who shell
hold offive for two yeers, Sold county health of-
fieer shall teke and subsaribe te the officisl aath,

NO COMMUNICATION IS TO BE CONSTRUED AR A DEPARTMENTAL OPINION UNLESS APPROVED BY THE ATTORNEY GENERAL OR FIRST ASSISTANT



879

Honerable C. Simmons, page 2

and shall file a eopyy of sueh oath and a ceopy of his
appointmsent with the Texas State Board of Health;
_and, until sush coples are so filed, ssid officer
shall uot bo dconod 1931117 qualifiod ) aptio

S RRISIL -2 R A WRIEE 8 u APy .
gg&g{z physicians: -nd in nd&itlon thereto, he

discharge such duties as shall be preseribed
for him under the rules, regulations and require-
wents of the Texas Btate Board of Health, or the
president thereof, 2nd is ewpowered and anthorisid
to sstablish, nnintain and enforae quarantine within
his sounty. He shsll slec Be required to aid and
assist the State Bosrd of Health in all matters of
looal quarantine, iaspeotion, disssse vrevention
and suppression, vital snd mertuary statistics and
general sanitation within his ocounty; and he shall
at sll times report to sald State Doard, in such
manner and form as it shall prescribe, the presencs
of all contagious, infectious end dangerous
epidemic diseases within his Jjurisdiction; and he
shell make such other snd further reports in such
manner and form and 2t sush times a9 anid %tate Board
shall direot; touching on such matters as may be
proper for sald State board to direct; and he shall
aid said 3tote Boerd et all times in the enforaement
of ite proper rules, ragulstions, requirements and
ordinances, and in the enforcement of all sanitary
lews and Quarantint ragulations within his juris-
diction.” {(lUndersooring ours)
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Note thst under Article 4427 the gounty hesith
offloer 1s required to “perform such duties ss have been
required of county physicians, with relation to esring for
the prisoners in county Jails * ® * gnd other such duties
a8 maYy be lawfully required of the sounty physieian by
the eommissioners' gourt and other officers of the souaty,
and shell discharge any additional duties whiech it may de
proper for county authorities under the present laws to
require of county ohysicians; * * **

Of course, as Yeu know, the articles quoted abdove
are a pert of the Aet of the First Called Session of the
Legislature of 1919, page 340, adelishing the offloe of ecunty
physielian and oreat the of*lao of eounty hoalth afficer.
Vhat duties could la o rwquired of county physiocians?
Could they be required to attend prisonsrs in the county Jjail?
"his was the presise guestiean before the Supreme Court in
the case of Galvesten. Gounty v, Duole, 91 Tex. 635, 485 3.V,
798. There the semaissioners' gourt had e¢leeted the appelles
sounty physielan amd ancng other dutlies set forsh in his ap-
pointment he wes Pequired o “give medical sttention to the
priseners at the ’ail.‘ The question was the authorisy of
the commissiemers’ court to requirs these duties of appellee
and our Suprese Court said: .

. *Te the first question yropounied, we znaver
that the coanimsioners' eourt of Galveston County
- was suthorited to make She contraoet for sedioesl
"~ 8o¥vices to be reslered %o paupers and osrisoners
s feor whose care and suppert the gseunty was re-
; quired to provide,*

" 880

The authority there was predicated upon the following

etatute (now Artisle 1037, Code of Criminal Prosedure):

*"Esch soundy shall be liadle for all expense
incurred on ascount of the szafe keeping of priscn-
ere confined in Jaill or kept under guard, exoept
prisoners brought from another county fer safe
keeping, or on hsbsas ocorpus or change of venue;
in wvhich cases, the county from whiech the prisoner
is brought shail be liable for the expense of his
safe Xeening."

The county's duty with respect to its orisomers vas
more firmly fixed by an Aot of the Legislature of 1923 (now
Articls 1040, Code of Criminal Procedture) providing, in nart:
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*For the safe keeping, support and maintenance
ef prisoners confined in Jall or under gusrd, the sher-
iff shall be allowed the following oharges:

. - w w

"2, For necessary medical bill snd reasonabdle
extrs compensation for attention to a orisoner
during sicknees, such am amount as the comsissioners
court of the county where the prisoner: 1s confined
may dstermine to be just and proper.%

You ere ascordingly adviged thet it is the duty of
the gounty health officer at the recuest of the commissioners'
aourt, the sheriff or other proper authorities, to attend and
render sedical sseiztonee to vrisoners confined in the county
Jail, Under Artiole 4423, sunrs, he mzy be pllowed any reason-
eble com~ensation by the commissloners' court for any serviees
actually rendered.

Your second guestion is with respeet to the 1iability
of the county for s nrivate vhysician's fee vhen called by the
sheriff to minister to a prisoner confined in the county jail,

It is A1ffi0ult to answer your cquestion categorieal-
ly. The liability of the county for the fee of a2 physician other
then the county health officer must depend upon the circumstances
involved in es2ch psrticular cese. Important considerations will
be the avaliability and willingness of the county health officer
to perform the duties reguired, the urgsncy of the services, and
the reasonadleness of the fee.

Assusing the fallure or refusal ¢f the county health
officer or his unavailability and that medical attention is ur-
gently needed by s county prisoner, you sre sdviged that the
sheriff may bind the county for a ressanable physieian's fee.

We hed ococasion to consider s similar question in
Opinion Ko, 0-212. ¥e were there concerne? with the liadbility
of the State for necegsary hospitslization and medical services
rendered a prisoner while in the eustody of a mesber of the
Texss Highway Fatrol. In speaking of the Stzte's duty to
prisoners, we said!
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*It 1is the well estsblished general rule that
the duty & sheriff or other peace officer oves to
-the state or to the publie to safely keep a Drisoner
comritted to his custody and deliver him over to
the proper suthorities st the proper time, is no
more oompulsory than is the 2uty he owes the prison-
er himself %o exercise ressonabls and ordinary ocare
to protect his life and health. These two dutles
are co-extensive ant arise by virtue of the custody
o« such prisonsr by such officer under oriminal
orocess, £1 R, C. L. p. 1173 (Prisons and Prisoners,
Seo. 10)., Logan v, U.3,, 144 U, 8, 283, 12 Sup. Ct,
617; 38 L.E4. 429; Ex Parte Jenkins, 58 N.E. 560; State
vs. Gobin, 94 Fed. 48."

Moreover, we pointed out that the oritical conditien
of a prisoner may require thet mediocal attention be rendered
by others than thore ugually required to perforam such servioes,
sayling:

*As illustrative of this dlscretion to walive
statutory forsalities in emergencles, we cite the
ocase of Lemar ve. Pike County, 30 N.E, 912, holding
that a county was liadle for medical services
rendered by a physician sumzoned by the Jaller to
attend s vrisoner in an emsrgenay not admitting
of the four hours' delay nescesssry to vrocure the
attendance of the secretary of the dboard of health,
who resided twelve miles avay from the jall, not-
withstanding the statute provided that the latter
should render such medical services as vers re-
quired by npriscners., The sourt said:

“1In the case before us it was the duty ef
Smith, the jailer in oharge of the prisoner and
acting for the sheriff, to summon a2 competent
physialan under the existing emergensy to treat
the prisoner, snd thereby save his life, if such
eoculd be done., It would heve been inexcusable
neglect on the part of the jaller to have waited
four hours to sumzon the secretsry of the beard
of health, twelve miles dlstant, wvhen the neces-
sary medical ald could be obtained spesdily and
near 2t hand, and was essential to scve the life
of the prisoner . . . . Ve gannot believe that the
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law intended where o man was in jall, and in need
of medicsl service under the emergency existiag
in thies cnne, where the board of couniy commis-
sloners h-d sppointed s secretary of the board of
health, whose duty it was in such cases to render
such medicel assistance, but whose residence wes
so remote Trom the county Jeil that he could not
be procured in time to render the aid needed, that
the orisoner should be left to suffer and perhaps
die, and that the county would not de liable for
the services thus rendered by a vhysician under
the employment of the Jailer having the prisoner
in charge.'"

Certainly a county owves no greater duty to 1its
paupsrs than to ite priscners, and long ago the Texas Court
of Apveels held in Monghon & Bleson v, Van Zandt County, 3
willson, Civ. Cas. Ct. App., Section 198, that a county
was lizable for medical s-rvices rendered s psuper at the
reguest of the county judge and a member of the commiseioners’
court. The eourt said:

*Counties are required to provide for the
'supnort' of their paupers. ‘'Support,' as used
here, means more than supplying them with food
and olothing and a house to atay in. It means
211l that is necessary to bodily health and aom-
fort, and espsolally does it inolude proper care,
attention snd trestment during slokness. This
is a supreme obligstion of humsanity, independent
of any statutory sandate, And where sdequate pro-
vision hss not been made by the commisaloners'

‘ court to furnish these prise necessities of life,

the county judge, being the principal representa-
tive of the county, or any other member of the
commisaioners' ceurt, can, by contrect, bind the
county in any reasonable sum necesasry for the
supsort of a pauper. Without & previous contract
to that effect, 1f in caee of sickness 2 physiolan
should give his professional care and attention %o
a pauper, an lmplied contract te pay for such
services a ressonable comcensstion would exist

on the part of the county. In this case there

is no question but that the services rendered
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by apoellants vere neosesary, and were well =nd
#x111fully verformed, and that the amount olaimed
therefor is ressonsble, Such being the case, it
1o the &uty of the county to pay the amount
claimed; wherefore the Juldgment is reversed, end
Judgrent is here renderad for amellente against
appellee for the amount olajmed and coste,.®

It 1s therefore our eonsidered opinion end you are
adviged that when the oounty health officer is unwilling or

ag
unable to sttend and a private nhysiocian is called by the
sheriff, the county is liable for reasonable fees resulting

from his sinlstration to a county orisoner urgently in need
of mediocal attention,

Yours very truly
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